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designated beneficiary in lieu of the annuity
described above. The plan at no time met the
requirements of section 401(a) (relating to
qualified plans). Assume that the reserve
value of the contract at the retirement age
would be $20,000. If the employee died after
reaching the retirement age, the death ben-
efit to the designated beneficiary would con-
stitute an annuity, the value of which would
be includable in the employee’s gross estate
under section 2039 (a) and (b). If, on the other
hand, the employee died before reaching his
retirement age, the death benefit to the des-
ignated beneficiary would constitute insur-
ance under a policy on the life of the dece-
dent since the reserve value would be less
than the death benefit. Accordingly, its
includability would depend upon section 2042
and §20.2042-1.

(e) No application to certain trusts.
Section 2039 shall not be applied to in-
clude in a decedent’s gross estate all or
any portion of a trust (other than a
trust constituting an employee benefit,
but including those described in the
following sentence) if the decedent re-
tained a right to use property of the
trust or retained an annuity, unitrust,
or other interest in the trust, in either
case as described in section 2036. Such
trusts include without limitation the
following (collectively referred to in
this paragraph (e) as “‘trusts’’): Certain
charitable remainder trusts (collec-
tively CRTs) such as a charitable re-
mainder annuity trust (CRAT) within
the meaning of section 664(d)(1), a char-
itable remainder unitrust (CRUT) with-
in the meaning of section 664(d)(2) or
(d)(3), and any other charitable remain-
der trust that does not qualify under
section 664(d), whether because the
CRT was created prior to 1969, there
was a defect in the drafting of the CRT,
there was no intention to qualify the
CRT for the charitable deduction, or
otherwise; other trusts established by a
grantor (collectively GRTSs) such as a
grantor retained annuity trust (GRAT)
paying out a qualified annuity interest
within the meaning of §25.2702-3(b) of
this chapter, a grantor retained
unitrust (GRUT) paying out a qualified
unitrust interest within the meaning of
§25.2702-3(c) of this chapter; and var-
ious forms of grantor retained income
trusts (GRITs) whether or not the
grantor’s retained interest is a quali-
fied interest as defined in section
2702(b), including without limitation a
qualified personal vresidence trust
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(QPRT) within the meaning of §25.2702—
5(c) of this chapter and a personal resi-
dence trust (PRT) within the meaning
of §25.2702-5(b) of this chapter. For pur-
poses of determining the extent to
which a retained interest causes all or
a portion of a trust to be included in a
decedent’s gross estate, see §20.2036-
1(c)(1), (2), and (3).

(f) Effective/applicability dates. The
first, second, and fourth sentences in
paragraph (a) of this section are appli-
cable to the estates of decedents dying
after August 16, 1954. The fifth sentence
of paragraph (a) of this section is appli-
cable to the estates of decedents dying
on or after October 27, 1972, and to the
estates of decedents for which the pe-
riod for filing a claim for credit or re-
fund of an estate tax overpayment ends
on or after October 27, 1972. The third,
sixth, and seventh sentences of para-
graph (a) of this section and all of para-
graph (e) of this section are applicable
to the estates of decedents dying on or
after July 14, 2008.

[T.D. 6296, 23 FR 4529, June 24, 1958; 256 FR
14021, Dec. 31, 1960, as amended by T.D. 7416,
41 FR 14514, Apr. 6, 1976; T.D. 9414, 73 FR
40178, July 14, 2008]

§20.2039-1T Limitations and repeal of
estate tax exclusion for qualified
plans and individual retirement
plans (IRAs) (temporary).

Q-1: Are there any exceptions to the
general effective dates of the $100,000
limitation and the repeal of the estate
tax exclusion for the value of interests
under qualified plans and IRAs de-
scribed in section 2039 (c) and (e)?

A-1: (a) Yes. Section 245 of the Tax
Equity and Fiscal Responsibility Act of
1982 (TEFRA) limited the estate tax ex-
clusion to $100,000 for estates of dece-
dents dying after December 31, 1982.
Section 525 of the Tax Reform Act of
1984 (TRA of 1984) repealed the exclu-
sion for estates of decedents dying
after December 31, 1984.

(b) Section 525(b)(3) of the TRA of
1984 amended section 245 of TEFRA to
provide that the $100,000 limitation on
the exclusion for the value of a dece-
dent’s interest in a plan or IRA will
not apply to the estate of any decedent
dying after December 31, 1982, to the
extent that the decedent-participant
was in pay status on December 31, 1982,
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with respect to such interest and irrev-
ocably elected the form of benefit pay-
able under the plan or IRA (including
the form of any survivor benefits) with
respect to such interest before January
1, 1983.

(c) Similarly, the TRA of 1984 pro-
vides that the repeal of the estate tax
exclusion for the value of a decedent’s
interest in a plan or IRA will not apply
to the estate of a decedent dying after
December 31, 1984, to the extent that
the decedent-participant was in pay
status on December 31, 1984, with re-
spect to such interest and irrevocably
elected the form of benefit payable
under the plan or IRA (including the
form of any survivor benefits) with re-
spect to such interest before July 18,
1984.

Q-2: What is the meaning of ‘“‘in pay
status’ on the applicable date?

A-2: A participant was in pay status
on the applicable date with respect to a
portion of his or her interest in a plan
or IRA if such portion is to be paid in
a benefit form that has been elected on
or before such date and the participant
has received, on or before such date, at
least one payment under such benefit
form.

Q-3: What is required for an election
of the form of benefit payable under
the plan to have been irrevocable as of
any applicable date?

A-3: As of any applicable date, an
election of the form of benefit payable
under a plan is irrevocable if, as of
such date, it was a written irrevocable
election that, with respect to all pay-
ments to be received after such date,
specified the form of distribution (e.g.,
lump sum, level dollar annuity, for-
mula annuity) and the period over
which the distribution would be made
(e.g., single life, joint and survivor,
term certain). An election is not irrev-
ocable as of any applicable date if, on
or after such date, the form or period
of the distribution could be determined
or altered by any person or persons. An
election does not fail to be irrevocable
as of an applicable date merely because
the beneficiaries were not designated
as of such date or could be changed
after such date. If any interest in any
IRA may not, by law or contract, be
subject to an irrevocable election de-
scribed in this section, any election of

§20.2039-2

the form of benefit payable under the
IRA does not satisfy the requirement
that an irrevocable election have been
made.

[T.D. 8073, 51 FR 4335, Feb. 4, 1986]

§20.2039-2 Annuities under “qualified
plans” and section 403(b) annuity
contracts.

(a) Section 2039(c) exclusion. In gen-
eral, in the case of a decedent dying
after December 31, 1953, the value of an
annuity or other payment receivable
under a plan or annuity contract de-
scribed in paragraph (b) of this section
is excluded from the decedent’s gross
estate to the extent provided in para-
graph (c) of this section. In the case of
a plan described in paragraph (b) (1) or
(2) of this section (a ‘‘qualified plan’’),
the exclusion is subject to the limita-
tion described in §20.2039-3 (relating to
lump sum distributions paid with re-
spect to a decedent dying after Decem-
ber 31, 1976, and before January 1, 1979)
or §20.2039-4 (relating to lump sum dis-
tributions paid with respect to a dece-
dent dying after December 31, 1978).

(b) Plans and annuity contracts to
which section 2039(c) applies. Section
2039(c) excludes from a decedent’s gross
estate, to the extent provided in para-
graph (c) of this section, the value of
an annuity or other payment receiv-
able by any beneficiary (except the
value of an annuity or other payment
receivable by or for the benefit of the
decedent’s estate) under—

(1) An employees’ trust (or under a
contract purchased by an employees’
trust) forming part of a pension, stock
bonus, or profit-sharing plan which, at
the time of the decedent’s separation
from employment (whether by death or
otherwise), or at the time of the earlier
termination of the plan, met the re-
quirements of section 401(a);

(2) A retirement annuity contract
purchased by an employer (and not by
an employees’ trust) pursuant to a plan
which, at the time of decedent’s sepa-
ration from employment (by death or
otherwise), or at the time of the earlier
termination of the plan, was a plan de-
scribed in section 403(a);

(3) In the case of a decedent dying
after December 31, 1957, a retirement
annuity contract purchased for an em-
ployee by an employer which, for its
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